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Rule 2423 Decicion Deocument f£or Strzédle in TE
Years

This is in response to vour reguest for tachnical advice
dated September 22, 1586.

i88UR

Eow should a decision document under Tax Court Rule 248
reflect an integrated settlement with respect to a straddle
investment covering both TEFRA and non-TEFRA years?

COMCIUSION

We suggest that the decision document simply require all
partners to treat the gain leg of their straddle in the TEFRA
year consistently with their loss leg. Sgg sample attached.
Thus, the decision would require the removal of the phantom gain
for those taxpayers who concede the offsetting straddle loss in
the loss leg years. The decision document would retain the gain
with respect to partners whose loss leg years are barred or who
claim and refuse to concede the offsetting straddle loss.

FACTS

In a number of similar cases, a petiticning partner, either
2 tax matters partner or a notice partner, wants to accept the
outstanding settlement offer in a TEFRA partnership case
involving a government securities tax shelter promotiocn which
affects three taxzble years of each partner. Usually, in such
cases, the first two years of the promotion are not TEFRA. The
settlement disallows deductions in the first two years and
removes the phantom gain in the TEFRA year. Many of the other
partners have not accepted the gsettlement and are not expected to
¢o s¢ in the near future. For ‘a few partners the statute of
limitations has expired for the non-TEFRA years.
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District Counsel is concerned that if the decisior document
only reflects removal of phantom gain, scme partiners will chtazin
& tax benefit for the TEFRA year withoul agreeing to a feficiency
iz the lcse vezars of the straddle.

CIECIRRTON

Tax Cour: Rulsg T4% prowidas for the ménner of subwitving &
Jecision document t¢ the Tax Coaurt when 3 Dzgiz Zo¢ settlomanc
hasg been r=2ached witd cespect o a petlticnsed TRTRE year. The
Rule recguires that elther a2 stirvliated decision (Buls Z480z)!) or
& vrovosed form of decizicen {Ruie TAR{EYY me subwlited Iz the
Ceour*®, 2&Ltbouch not specifically amandatad Ty Fule T47; The
fmplicaticn of %his rule iz thst the decizicn documers zicull
normelly reflect the aprilcable t2ras of the setulement,

3 probleam has ariszen in the instank Cage sirca tle
settlenent necessarlily covers boil the TEFFA wear heforsz :la
Court as well as the mrior. non-TEFR2 year. TDeductlens are
disallcwed for the loss lec of the straddle and phaniem gain is
removed in the gain year. Since the Court cnly has jurlsdicticn
cver the gain year, 1/ the decision document reflecting the
settlement should,; arguably, only reflect the reduction ¢f income
in the cgain year of the straddle.

The problem is that other partners in the partnership, who
are still contesting the disallowance of deducticns in the prior
non-TEFRA years, can, arguably, bv invoking the consistent
treatment provisions of section 6224{c); have their gain reduced
without having to concede the corresponding loss. £ the non-
agreeing partners prevail (or their prior vears have clcsed) .,
thev will receive a €ouble benefit.

TEFRA rrovides for uniform treatment (through litigation or
settlement) of partnership items among vartners for each
partnership taxable year. Ses I.R.C. §§ 5221, €226, and
6224(c) (2). B straddle, however, is a scheme tc¢ abuse the tax
system encompassing a stratezay which necessarily must cover more

1

1/ Section 6226(f) provides:

R "
(£) Scope of Judicial Review.-R couczt with
which a petition is filed in accordance with

t..is secticn shall have jurisdiction to
determiné all the pertnership items of the
partnershis foy the partperghip taxasble vesr
o which *oe notias of fipal nartnerehio
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than one year. -Typically,; ordirnary loss is generated in the
early year or years and an approximetely equal cfisetting capital
gain i1s generated in the later veer. Tynlcal¢J nc risk or profit

motive is invclved, Ffince a straddéle is necessarily a mulii-
vear integrated brhewe cettlement or litigetion with respect tc
the scheme must nsuaﬂsarily cover all the years ¢f the stradile,
Tn the present case; howewver. the loss vears are non-TETRA and
the nnifizd litigation procedures of TRFEFA only arply o the galn
vear, arguakly preventling a POHFI= nernsive and consisteni
disposition of the straddls., Thus, & tenslon xizis 23 tc lLow &
decizlion deocunent subtact to TT-R mey extend kT ar lntsgrinad
tax schene covering both TFFRA and non-TFFRE vear:z,

Foth the cbiective of TEFRL and the purnose of fhe
settlement would be betiesr gerwved by 2 declsziuon decument
requiring that each partner trzat tisz gein leég zcoordling 23 Low
he trzats the loss leg of the stradcdle gchere. TFecognlzing tlsz
integrated multi-vear effect of the scheme; tha Court could
reqguire that eacCh partner complete the second heli of the
trensaction according to how he completed the first healf of the
transaction.,

The Court will have juriediction te¢ enter a decision
requiring consistent treatment of the gain leg with the lcss leg
if it finds that our proposed form of decision reflects the
proper "allocation” of a "partnership item"., IT.R.C. § 6226(f).
Treas, Feg. § 301.6231(a)(3)-1(b) provides that the term
"partnership item" inciudes "legal and factual determinations
that underlie the determination of the amount, timing. and
characterization of items of income; credit, gain, lcss,
deduction, etc.,"” flcwing frem a partnership. 2/ A "lagal
determination” which is & "partnership item” is that partners
must complete the second half of their straddle transactions in
conformity with the first half. The "allocation” of this
partnership item is reflected by the reguired consistent
treatment of the gain leg with the lcss leg on a partner by
rartner basis.

rd Secticn 62321(a) (3} provides: d

{3) Partnership item.-The term "partnership
item" means, with respect to a partnership:
eny item required to ke taken into account
for tie pertnership's taxable year under any
provision of subtitle A to the extent
cu’ations prescriked by the Secretary
rrovid that, for nurroses of this subtitle;
, 5~*~1y Aatermined ¢t
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In summary, since the Court has jurisd*ction tc make a
determination with respect to a partnership item and its
allocation,; and the recquirement of ccnsistent treatment of the

traddle legs ic both a determination and allocaztion of a
martnership item; the Court wav entsr s decizicn
tespect te reqguirad consisient treaztment ¢f the ¢
straddis./

An argument against such & decision Jecumenit i3 Lk
mandate of TFFRA, that "garinerszhiz items™ must be date
the partnership level, implies that the Court must maks
cingle deternminatlen with respect %0 the anount SL 3 2a
item (i.e.. the gain ¢r lack rherscf) which g sinding
partners. Sge IT.F.C. § €226(F) (Ccur- has iurisdiction
deternine partnership iteme ., , . and "he proper allccatl }
Treas. Reﬂ- § 301. 62°l{a)(3)-1 ("partnershir items” are iizms
deduction; income, cradit. stc,, oFf the oarine-=siin): his z=o,
Treacs. Reg. § 301.5 231({a) (3}-1ib}; auprz {"per*nershizx Iixzzm”
inciuvdes uncderiying legal determinaticn).

If the Court dces not zccept our proposec form of fecisicn
document , please centact us, We are currently in the process of
digcussing possible procedures with the Court which might be

adaptakle to the instant situation.

We also resquest that you forward your moticns and decisicn
documents relating to this matier to this office for review
before filing with the Ccourt.

2/ Once 2 decision is entered it will be final with respect to
2ll partners. 2 partner will have 2 years after a cdecision is
entered to file a claim for refund based on the misapplication of
the decision document to them. I.R.C. § 6Z30(c}{2). Once a
~lain ls filad under seckion 623C(2): the partner will have
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Please refer
j Bill Heard at FTS
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you have regarding this matter to

MARLENE GROES
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TELEEN T, WEATLEW,
lef % Shelter Branch




DECISICN

Pursuant to Rule 248(b) it is:

CRDERED and DECIDED that the following statement shows the
adjustments to the partnership items of ABC partnership for the
taxzhle year 1983.

Partnership Ttem Rz Reported
Czin on Securities straddle $100,000.00

Ag Determinred

For partners who have conceded For partners claiming

offsetting straddle and not conceding

loss for taxable yeazars offsetting straddle loss

1981 and 1982 for taxable years 1281
1982

-0 - £100,000,00

Judge




